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Form No.(J)3 
HEADING OF JUDGMENT ON APPEAL 

 District :: Nalbari 
 

 

IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::NALBARI 

 
 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 

 

   Saturday, the 17th day of March, 2018 

 

 

   TITLE APPEAL No. 36/15 
 

                    
From the Judgment & Decree dated 08-04-15 passed by Learned Munsiff No.2, 

Nalbari in Title Suit No.63/13. 

 
 

Jaymati Haloi Dauka & Manoranjan Dauka 
  

----------Plaintiffs/Appellants      
 
            - VS  - 
 
 

Jamini Dauka & Sikha Kumari Dauka (Minor) 
 

              -------Defendants/Respondents  
 
 
 
This appeal having been heard on 19-02-2018 in presence of :-  
 

Advocate for the Appellants  :- Sri Manash Jyoti Mishra  

 

Advocate for the Respondents :-  Sri Manabendra Sarma 
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TITLE APPEAL No. 36/15 
 
 

         J   U   D   G   M   E   N   T     A  N  D    O  R  D  E  R 

  
 
1. The judgment and decree dated 08/04/15 passed by the Ld. Munsiff 

No.2, Nalbari i/c with T.S. No.63/13, are the subject matter under challenge in 

this present Civil first appeal.  

 

2. Being highly dissatisfied and aggrieved with the Judgment delivered in 

T.S. No.63/13 in which the case was dismissed vide the Judgment and decree 

dated 08/04/15 passed by the Ld. Munsiff No.2, Nalbari, the plaintiff as 

appellant has preferred the instant appeal on the following grounds:- 

 

G  R  O  U  N  D  S 

 

a) That the judgment is bad in law as well as in fact. 

 

b) That Article 58 of the Limitation Act is not applicable in connection with 

the instant suit filed by the plaintiff/appellant and as such the judgment 

was liable to be quashed. 

 

c) That the Ld. Munsiff No.2, Nalbari overlooked the order passed by the 

Hon'ble Gauhati High Court in connection with CRP- 93/2013.  

 

d) That the cause of action of the suit arose while the petition of the 

appellant for impleading a party in S.C. Case No.54/2012 filed and 

rejected the petition dated 13.02.2013 and also on the judgment dated 

01.04.2013 passed by the Hon'ble Gauhati High Court in connection 

with CRP 93/2013 directing the appellant taking shelter in the Civil 

Court for confirmation of matrimonial status and as such the suit was 

not barred by law and also did not infringe the provision of Article 58 of 
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Limitation Act and as such the judgment passed by the Ld. Munsiff 

No.2, bad in law.  

 

e) That the Misc. Case No.12m/02 and C.M. 2/03 in both the cases the 

trial Magistrate and the District Judge in the Revision petition delivered 

the judgment of the appellant Smti. Joymati Haloi Dauka as a Criminal 

Court and the Criminal Court has no power and jurisdiction to discard 

the matrimonial tie between the appellant no.1 and Ajit Ch. Dauka and 

as such the judgment delivered by the Ld. Munsiff No.2 and the 

presumption held by the Munsiff No.2, was illegal and improper. 

 

f) That under the  provisions of Hindu Law the matrimonial tie solemnized 

between the married couple may be discarded by the District Judge 

only if petition filed by either party and as such the judgment delivered 

by the Munsiff No.2, Nalbari illegal and improper. 

 

g) That during the life time of Ajit Dauka no petition was filed neither 

under the provision of Hindu Law nor against the Marriage Deed 

executed between the appellant and Ajit Ch. Dauka challenging the 

marriage agreement and as such the presumption held by the Munsiff 

No.2 that suit is barred by law was a wrong presumption. 

 

h) That the petition praying for maintenance allowance may be rejected 

on the ground of different causes like:- 

  

       i) Due to want of proper evidences, 

     ii) Due to leave for parents house without any cause and 

     iii) Due to adultery of the petitioner claimed for   

  maintenance. 

  The appellant could not adduce the proper documentary 

 evidence to prove the maintenance case and as such the  petition was 

dismissed and as a result the appellant was not  entitled to get the 

maintenance. 
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i) That the failure to get maintenance along with could not discard the 

matrimonial tie between the appellant and Ajit Ch. Dauka and as such 

the Ld. Munsiff No.2 committed a gross mistake. 

 

j) That no discussion was made by the Ld. Munsiff No.2 in respect of the 

Issue No.2 as why the suit was not maintainable and the judgment was 

delivered and as such the judgment was bad in law and liable to be set 

aside.  

 

k) That the Ld. Munsiff No.2 was ought to accept the Ex.-1 Registered 

Marriage agreement executed between the appellant and the deceased 

Ajit Ch. Dauka during his life time registered in the Sub-Register Office, 

Nalbari overlooked by the Munsiff No.2, deliberately and as such the 

judgment was illegal and improper and liable to be set aside.  

 

l) That certificate in a Marriage agreement executed in the Sub-

Registered Office was not admissible provision ought to know by the 

Ld. Munsiff No.2 and as such the judgment and order were bad in law.  

 

m) That the statement of the PW-2 and PW-3 was deliberately overlooked 

by the Ld. Munsiff No.2 with a bious view and as such the judgment 

was lopsided and not justified.  

 

n) That all the PWs specifically stated that appellant no.2 Manoranjan 

Dauka is the son of deceased Ajit Ch. Dauka. 

 

o) That the funeral deeds like Mukhagni was done by appellant no.2 

Manoranjan Dauka as a son of Ajit Ch. Dauka which was overlooked by 

the Munsiff No.2 and as such the judgment was bad in law and liable to 

be reversed. 

 

p) That the judgment was delivered by the Ld. Munsiff No.2 taking a bious 
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view delivered immediately before his transfer which was most illegal 

and unjustified and liable to be reversed. 

 

q) That the appellants reserve the right of ground to be adduced at the 

time of hearing. 

 

3. On the above grounds the appellant has prayed for setting aside the 

impugned judgment and decree. After admitting the appeal the record of T.S. 

No.63/13 was called for and the same was received. 

 

4. On appraisement of the original case record, it appears that the plaintiff 

has filed the suit for declaration and other consequential relief. 

 

5. The plaintiffs case interalia is that the plaintiff no. 1 is the first wife and 

plaintiff no 2 is the son of late Ajit Ch. Dauka. Plaintiff no 1 was a nurse and 

care taker of the family of late Ajit Ch. Dauka and as late Ajit Ch. Dauka 

promised plaintiff no. 1 that he would marry her, they resided like husband and 

wife as a result of which plaintiff no. 1 became pregnant. In this regard a 

village meeting was held on 31/5/97 where the plaintiff admitted that she got 

pregnant by Ajit Ch. Dauka  and because of this a marriage agreement was 

executed between plaintiff no 1 and Ajit Dauka vide deed no. 423/97. 

Thereafter they started to live in the house of Ajit Ch. Dauka as husband and 

wife. On the next day of the execution of marriage on agreement of marriage 

was solemnised between plaintiff no 1 and Ajit Dauka according to Hindu rites 

and rituals in the house of Ajit Ch. Dauka. On 26/10/97 plaintiff no 1 gave 

birth to plaintiff no 2. After 1 year from their marriage Ajit Ch. Dauka started 

torturing the plaintiff no. 1 both physically and mentally. Thereafter Ajit Dauka 

left his house and started residing in a rented house  at Nalbari along with 

defendant no. 1. Due to the co-habitation, defendant no. 1 gave birth to 

defendant no. 2. Finding no other alternative the plaintiff no. 1 filed a 

maintenance case against Ajit Dauka which was dismissed by the court on 

15/11/2002,  the plaintiff no. 1 also filed an appeal against the said order. But 

the appellate court dismissed her petition. Ajit Ch. Dauka expired on 
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17/8/2008 and after that the plaintiff no. 1 did all the rituals which had to be 

done by a wife after the death of her husband according to the Hindu law. On 

the other hand being inspired by the order of the appellate court, the 

defendant obtained  the death certificate of Ajit Ch. Dauka without giving any 

information to the plaintiff and filed a succession case before the Hon'ble 

District and Sessions Judge, Nalbari. When the plaintiff came to know about 

the case from the village headman of Arangmau village the plaintiffs filed a 

petition before the court to implede them as party to the succession case. But 

the said petition was dismissed by the Hon'ble District and Sessions Judge, 

Nalbari on 13/02/2013. Being aggrieved by the order of Hon'ble District and 

Sessions Judge, Nalbari the plaintiff filed a CRP case in Hon'ble Gauhati High 

Court wherein the plaintiff was directed to seek recourse of civil court for 

declaration of their status. Hence this suit.  

 

6. On receiving notice the defendant appeared before the court and filed 

the written statement. In their written statement the defendant denied all the 

averments made in the plaintiff. The defendants contended that the defendant 

no. 1 got married to Ajit Deka in the year 1994 and the defendant no. 2 was 

born in the year1998. According to defendant, Ajit Dauka died in the year 

2008. The defendant then instituted one succession case for getting official 

debt and securities left to be paid to the deceased Ajit Dauka. During the 

continuation of the Succession Case the plaintiff no 1 who claims to be the 

wife of Ajit Dauka, filed petition praying to implead her as a party in the 

succession case. The defendant resisted her claim by stating the truth in the 

succession case and then the Hon'ble court rejected the petition of plaintiff no 

1 and granted succession certificate to the present defendant. During the life 

time of  Late Ajit Dauka the present plaintiff filed one maintenance case in the 

court of Hon'ble CJM, Nalbari claiming herself to be the wife of Ajit Dauka and 

having a baby from him. The Hon'ble court dismissed the petition of the 

plaintiff in that case. The plaintiff then filed a revision petition against that 

order but the Hon'ble Appellate Court upheld the decision of learned CJM, 

Nalbari. The plaintiff after failing to be a party in the succession case moved 

the Hon'ble Gauhati High court where she did not get any relief. Hence the 
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defendant prayed for dismissal of the suit. 

 

7. Upon pleadings of the parties learned trial court has framed the 

following issues: 

 

I  S  S  U  E  S 

 

i) Whether there is any cause of action for the suit? 

 

ii) Whether the suit is maintainable in its present form? 

 

iii) Whether the suit is barred by the law of limitation? 

 

iv) Whether the plaintiffs are entitled to the relief as sought for? 

 
v) To what other reliefs the plaintiffs are entitled? 

 
 

8. The plaintiff side had adduced the evidence of 3(Three) witnesses and 

exhibited 4(Four) documents. The defendant side has also adduced the 

evidence of 3(Three) witnesses and has exhibited 4(Four) documents. 

  I have heard the Ld. Counsels for both the parties and gone through 

the materials on records as well as the memorandum of appeal.  

 

F I N D I N G S  A N D  R E A S O N S  T H E R E O F 

  

9. During the pendency of the appeal the appellant filed a petition u/o 41 

Rule 27 CPC praying for allowing the petitioner to adduce additional evidence 

of the Sub Registrar and one Mintu Sarma to prove the marriage agreement. 

However the petition was left to be considered at the time of final hearing. 

 The grounds stated by the appellant in the petition is that she had 

exhibited a marriage argeement bearing no.423/97 executed between her and 

deceased Lt. Ajit Dauka as Exhibit 1 in T.S. 63/13. But the Ld. Court below, at 
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one time of judgment, opined that as the appellant did not obtain any 

marriage certificate, the court cannot rely upon the said marriage agreement. 

 The Ld. Counsel for the appellant at the time of final hearing submitted 

that as the marriage agreement was not relied upon by the Ld. Court below, 

the fresh evidence of marriage officer is required to prove the authencity of 

the marriage agreement. 

 The Ld. Counsel for the respondent objected the petition of the 

appellant on the ground that the additional evidence which is sought to be 

submitted is in no way vital to the main dispute between the parties. 

 In the petition itself the appellant stated that after execution of the 

marriage agreement a marriage was solemnized between the plaintiff no.1 and 

Lt. Ajit Dawka in the residence of the latter according to Hindu rites by 

exchanging garland in presence of Lt. Mohan Sarma and his son Mintu Sarma. 

 While considering the petition u/o 41 Rule 2, we have to consider the 

factor whether the additional evidence of the Sub-Registrar and Mintu Sarma is 

necessary for proving the marriage or not. 

 Upon perusal of the documents available on record, this court is of the 

opinion that a marriage agreement is not a proof of marriage. A marriage may 

or may not be solemnized even after execution of marriage agreement. By 

adducing the evidence of the Sub-Registrar, the appellant can only prove that a 

marriage agreement was executed between her and Lt. Ajit Dawka. She 

cannot prove the solemnization of marriage between her and Lt. Ajit Dawka. 

Accordingly that aspect is not considered. 

 Regarding the evidence of Mintu Sarma, in the Title Suit No.63/13, the 

plaintiff nowhere mentioned about the presence of Lt. Mohan Sarma and his 

son Sri Mintu Sarma in the marriage of plaintiff no.1 with Ajit Dawka. In Title 

Suit No.63/13 the appellants/plaintiffs had adduced  the evidence of PW-2, 

Pradip Dawka and PW-3, Lohit Ch. Das. In their petition the appellants also 

could not mention any reason as to why the evidence of Mintu Sarma could 

not be adduced earlier. Considering all aspects, I am of the considerate view 

that the additional evidence of the Sub-Registrar and Mintu Sarma will not 

bring any productive result at this stage. Hence, the petition filed by the 

appellant Under Order 41 Rule 27 CPC is not considered. 
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10. The vital issue in the suit is issue no.(iii) and issue no.(iv) and the result 

of the present appeal is depended upon the discussion and finding in these 

two issues. Issue No. (iii) and (iv) are contingent upon the questions as to:- 

 “Whether the suit is barred by the law of limitation?” and “Whether the 

plaintiffs are entitled to the relief as sought for?”  

 The plaintiff has filed this suit for declaration that the plaintiff no.1 is 

the wife and plaintiff no.2 is the son of deceased Ajit Ch. Dauka. 

 One of the grounds taken in the memo of appeal is that the Article 58 

of the Limitation Act is not applicable in connection with the instant suit filed 

by the plaintiff/appellant and as such the judgment delivered by the Ld. 

Munsiff No.2, Nalbari in T.S. No.63/13 is to quashed.  

 According to Ld. Counsel for the appellant the cause of action of the 

suit arose while the petition of the appellant for impleading a party in S.C. 

Case No.54/2012 filed was rejected on 13.02.2013 and also on the judgment 

dated 01.04.2013 passed by the Hon'ble Gauhati High Court in connection with 

CRP 93/2013 directing the appellant taking shelter in the Civil Court for 

confirmation of matrimonial status and as such the suit was not barred by law 

and also did not infringe the provision of Article 58 of Limitation Act and as 

such the judgment passed by the Ld. Munsiff No.2 was bad in law. 

 Now, before going into any other discussion, let us find out what Article 

58 of the Limitation Act states. The Limitation Act, provides that in a suit for 

any declaration the period of limitation is three years from the date when the 

right to sue first accrues. In our case the period of limitation will run from the 

date on which the plaintiff had the knowledge that her right is infringed.  

 Among the other grounds taken in the memo of appeal one ground is 

that the Misc. Case No.12m/02 and C.M. 2/03 in both the cases the trial 

Magistrate and the District Judge delivered the judgment against the appellant 

Smti. Joymati Haloi Dauka as a Criminal Court and as the Criminal Court has 

no power and jurisdiction to discard the matrimonial tie between the appellant 

no.1 and Ajit Ch. Dauka, the judment delivered by the Ld. Munsiff No.2 and 

the presumption held by the Munsiff No.2, was illegal and improper. 

 Now, if we go through the judgment passed in Misc Case No.12m/02 
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and C.M. 02/03 it appears that the then Ld. Trial Magistrate and Hon’ble 

District Judge had clearly held in their Judgments that the 1st party totally 

failed to establish that she was the legally wedded wife of the 2nd party and 

also failed to prove the paternity of the child and on this ground both the cases 

were dismissed. 

 Hence it is obvious that the 1st party was aware of the fact that her 

cases were dismissed only on the ground that she could neither prove her 

marriage with Ajit Ch. Dauka nor could she prove the paternity of the child.  

 Though the Ld. Counsel for the appellant submitted that the Criminal 

Court has no power and jurisdiction to decide upon the marriage between the 

appellant no.1 and Ajit Ch. Dauka, the right of the appellant no.1 accrued on 

the date of delivery of the Judgment in Misc Case No.12m/02 itself. 

 The Ld. Counsel for the appellants while arguing submitted that as the 

appellants had filed T.S. No.63/13 as per the direction of Honble Gauhati High 

Court, the law of limitation is not applicable i/c with this case. Regarding this 

submission, I would like to point out that the Hon’ble Gauhati High Court has 

opined that  for the purpose of determining their right, the plaintiffs has to 

obtain a declaration from a competent Civil Court. But in that Judgment the 

Hon’ble Gauhati High Court did not give any direction to the Civil Court for 

condoning the delay in filing the suit after the period of limitation.  

 In view of the above discussion it appears that the finding of the 

learned trial court in issue no.3 that the suit is barred by limitation warrant no 

interference and the same is upheld. Situated thus, issue no.3 is decided in the 

affirmative and in favor of the respondents/defendant.  

 As the suit is already barred by limitation, I feel that any discussion on 

the other issues will not be fruitful. As such the plaintiffs are not entitle to any 

relief as prayed for.  

 

 

O  R  D  E  R 

 

11. In the result, the present first Civil Appeal is bereft of merit and thus, 
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the same stands dismissed on contest with cost. 

 The impugned Judgment and Decree dated 08-04-18 in T.S. No.63/13 

passed by the Learned Munsiff No.2 is hereby affirmed. 

 Send down the original case record being T.S. No.63/13 to the court of 

the first instance with a copy of the Judgment forthwith. 

 

 Given under my hand and seal of this court on this the 17th day of 

March/2018. 

 

 

                 Civil Judge  
           Nalbari 
 

Dictated & Corrected by me 

 

 

Civil Judge  
Nalbari 


